Turkish Constitutional Court Ruled that the Decision of Non-Jurisdiction Adopted After 7 Years Based on the
Arbitration Clause Does Not Violate Right to Property
In its decision dated June 8, 2021, and numbered 2018/5832, the Turkish Constitutional Court [the “Court”] ruled that the
dismissal of the case in terms of non-jurisdiction nearly after seven years on the ground of the arbitration clause does not
violate the right to property.
The judgement emphasized that the applicant could have foreseen the decision of non-jurisdiction from the beginning, and
that adverse outcome were not within the scope of positive obligations of the state.
Course of Events
The applicant insurance company had insured the iron commodity exported abroad under the insurance policy signed with the
shipper, and the iron commodity in question was damaged due to corrosion by getting wet with salty sea.
The agreement between the shipper and the freighter contains an arbitration clause. Despite this clause, the applicant initiated
enforcement proceedings in Turkey against the shipper, and the shipper objected to proceedings. In the action for annulment
of the objection filed by the applicant, it was decided to cancel the objection and accept the case even though the shipper
raised objections based on the arbitration clause. Upon the appeal, the Court of Cassation reversed the decision by pointing
out that the case should be dismissed due to the arbitration clause.
Thereupon, the applicant alleges that its right to property was violated on the grounds that (i) the decision of non-jurisdiction
was rendered approximately seven years after the damage occurred in 2010 and thus, its claim for damages was barred by
statue of limitations under English law, and (ii) there was no possibility of compensation for its loss since it had not recourse to
arbitration on time.
Court’s Assessment
The Court emphasized that the applicant had two alternatives to collect its receivables: the first is to bring the dispute to
arbitration in accordance with the arbitration clause set out in the agreement, and the other is to attempt to collect its
receivables before Turkish courts despite the arbitration clause. In other words, according to the Court the applicant was in a

position to foresee that Turkish courts may render a decision of non-jurisdiction based on a possible objection of arbitration
by the counterparty.
In this respect, the Court highlighted that the applicant’s right to property was not violated given that while the applicant was
able to argue that its receivables were barred by statute of limitations applying to arbitration after the court’s decision of nonjurisdiction, and that it could not sufficiently demonstrate that the collection of the receivables became impossible as a result
of non-jurisdiction decision adopted after a long time; and stated this situation does not fall within the scope of positive
obligations of the state.
The principles emphasized by the Court of Cassation are of vital importance in agreements including arbitration clauses. As a
matter of fact, in disputes arising from contracts with an arbitration clause, if legal remedies are resorted before Turkish courts,
the claim may be barred by statute of limitations according to the law of the country to which it is subject –as in the present
case–, or other procedural problems may arise until the court rejects the case in terms of jurisdiction. According to the Court,
the state does not have any positive obligations or responsibilities in such cases.
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yazılı izin alınmaksızın çoğaltılması, kopyalanması ve kullanılması yasaktır.
This content is solely produced for informative reasons and do not constitute legal opinion or advice under any circumstances. Güleryüz & Partners Attorneys at Law is the sole
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